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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

CHI ECHI, Judge: Respondent determ ned a deficiency of
$10,695 in petitioners' Federal incone tax for 1994. The issue

for decision is whether petitioners are entitled for 1994 to



excl ude certain anbunts fromtheir gross inconme under section
104(a).* We hold that they are not.
FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.

Petitioners resided in Littleton, Colorado, at the tine they
filed the petition.

I n August 1991, Pro Bakers Limted, a.k.a. Heinz Bakery
Products (Heinz Bakery Products or the Conpany), a corporation
affiliated wth H J. Heinz Conpany, hired petitioner Salvatore J.
D Amco (M. D Amco), who had had many years of experience in
t he baking industry, to serve as the general nmanager of its plant
in Buffalo, New York. During 1992, Heinz Bakery Products as-
signed additional duties and responsibilities to M. D Amco. In
March 1993, M. D Am co, who was still enployed by the Conpany,
suffered a heart attack

On August 17, 1993, Paul Sneddon (M. Sneddon), the presi-
dent of Heinz Bakery Products, wote a nmenorandum (M. Sneddon’s
August 17, 1993 nenorandum) to M. D Amco in order to nenorial -
ize a neeting that had recently taken place between them M.
Sneddon’ s August 17, 1993 nenorandum inter alia, sunmarized M.

D Am co’' s career at Heinz Bakery Products and expressed di ssati s-

Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the year at issue. Al
Rul e references are to the Tax Court Rules of Practice and
Pr ocedure.
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faction with certain aspects of M. D Am co’s work performance
for the Conpany.

On Septenber 27, 1993, M. Sneddon w ote another nenorandum
(M. Sneddon’s second nenorandunm) to M. D Am co. That nenoran-
duminformed M. D Amco that his enploynment with Heinz Bakery
Products was term nated, outlined the terns of a severance
package that the Conpany was offering to him (severance package),
and indicated that M. D Amco had a period of 21 days within
which to sign a release formindicating his acceptance of the
severance package. M. D Ami co suffered a second heart attack on
Septenber 27, 1993, the date of M. Sneddon’s second nmenorandum
to him

In Cctober 1993, M. Sneddon sent a letter to M. D Amco in
whi ch M. Sneddon indicated that, because of M. D Am co’s
hospitalization as a result of his second heart attack, the
Conpany was extending until Novenber 2, 1993, the period within
which M. D Amco was permtted to sign a release formindicating
hi s acceptance of the severance package.

In October 1993, M. D Amco retained Thomas S. GII (M.
Gll), an attorney, to represent himregardi ng the Conpany’s
termnation of his enploynent. On Cctober 21, 1993, M. G|
wote a letter on behalf of his client M. DAmco (M. GIIl’'s
Cct ober 21, 1993 letter) to Daniel Vogus (M. Vogus), an attorney

for Heinz Bakery Products. M. Gll’s Cctober 21, 1993 letter



informed M. Vogus that M. D Amco “would like to receive
paynment in the formof nental distress damages” and suggested
certain |language to be included in any settl enent agreenent
entered into by M. D Amco and the Conpany. M. GIll’s Cctober
21, 1993 letter also summarized M. GIll’'s view of certain case
| aw under section 104 and concl uded:
Al though | amsure that Heinz and M. D Am co

coul d never agree on whether his term nation was w ong-

ful, I have explained to you how it m ght be anal yzed

to show that it was. Under these circunstances, it

seens to nme that Heinz could in good faith enter into a

settlenment agreenment with M. D Am co which has the

effect of making the settlenent paynent nontaxable to

M. D Amco. Please consider doing this.

M. GIl and M. Vogus and other attorneys for Heinz Bakery
Products engaged in settlenent negotiations regarding M.
D Amco’ s termnation by the Conpany. Those negotiations re-
sulted in an agreenment (settlenent agreenment) that was executed
by M. D Am co and Heinz Bakery Products on Decenber 29, 1993,
and January 14, 1994, respectively. M. D Amco never filed a
| awsuit agai nst Hei nz Bakery Products.

In the settlenent agreenment, (1) M. D Amco asserted in
section 2, entitled “Enployee Cainf, that his heart condition
was a factor that “nmade a difference” in the Conpany’s decision

to termnate his enploynent and further asserted that, as a

result of that termnation, he suffered a heart attack; and



(2) the Conpany denied in section 3, entitled “No Conpany W ong-
doing”, (a) that M. D Amco’s heart condition was a factor in
its decision to termnate him (b) that M. D Amco suffered a
heart attack as a result of his term nation by the Conpany, and
(c) that it commtted any wongdoi ng what soever in term nating
his enploynent. Pursuant to the settlenent agreenent, the
Conpany agreed to pay M. D Amico (1) $62,616.45 for nental
di stress danages (in addition to $12,383.56 that previously had
been paid to him and (2) $10,000 in consideration for the
covenants of secrecy contained in section 5 of the settl enent
agreenent (covenants of secrecy), the release contained in
section 7 of that agreenent (release), and the other covenants
and obligations in the settlenent agreenent (other covenants and
obligations) to which M. D Am co agreed. The Conpany al so
agreed under the settlenent agreenent (1) to pay the cost of M.
D Anmi co’s nedi cal benefits through Septenber 1994 (i.e., $902)
and (2) to purchase the autonpbile that it was |easing froma
third person and that was being used by M. D Am co (| eased
autonobile) and to transfer the ownership of that autonobile to
M. D Am co.
The sections of the settlenent agreenent relating to the

covenants of secrecy and the rel ease provi ded:

5. Secrecy. Enpl oyee acknow edges that during

his enploynment with the Conpany he | earned, conceived,
di scovered, or invented ideas, inventions, inprove-
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ments, trade secrets, discoveries, fornulas, recipes,

st andards, processes, packaging, relating to products
that the Conpany or any of its Affiliates produced,
manuf act ured, sold, marketed, distributed, delivered,

or had devel oped or has in devel opnent by or for it
("Product Information"). Enployee al so acknow edges
that during his enploynent he | earned certain informa-
tion regarding the business, organization, sales,

mar keting, and distribution techniques and pl ans,
financial data, and other information regarding the
affairs of the Conpany and its Affiliates ("Conpany
Information"). Al Product Information, whether of a
pat ent abl e nature or not, and all Conpany Information
shall be the sole and absol ute property of the Conpany.
The Conpany shall be the sole and absol ute owner of al
patent and other rights in connection with such Product
| nformati on and Conpany Information. Enployee at al
times shall keep all Product Information and Conpany

I nformation secret from everyone and shall not use for
hi s own purposes or disclose such matters to anyone
except to Conpany personnel and to others as the Com
pany aut horizes. Enployee shall not divul ge, furnish,
or make accessi ble any of the Product Information or
Conmpany I nformation or anything relating to the sane to
any conpetitor or other person, firm or corporation
except when the Conpany authorizes himin witing to do
so. In addition, Enployee shall not disparage the
Conmpany or its Affiliates or take any action to damage
t he busi ness of the Conpany or its Affiliates. As used
in this Agreement, the term"Affiliates" shall nean any
conpany that controls, is controlled by, or is under
common control with the Conpany, including, but not
l[imted to, any direct or indirect subsidiary or divi-
sion of H. J. Heinz Conpany.

6. Acknow edgnent. Enpl oyee acknow edges that:

a. It is reasonabl e and necessary for the
protection of the business and goodwi || of the Conpany
and its Affiliates, for Enployee to enter into this
Agreenent, especially the confidentiality provisions.

b. The Conpany woul d suffer irreparable
injury if Enpl oyee breaches any of the provisions of
paragraph 5 of this Agreenent.

7. Rel ease.
a. Enmpl oyee, on behalf of hinmself, his
heirs, estate, executors, adnm nistrators, successors,



and assigns fully waives, releases, and di scharges the
Conpany and its Affiliates and their officers, direc-
tors, enployees and agents (collectively the
"Rel easees”) fromall actions, causes of action,
clains, judgnents, obligations, danages and liabilities
of what soever kind and character, occurring fromthe
beginning of tinme to the date of this Agreenent, in-
cluding, but not limted to, any such clains arising
out of or relating to Enpl oyee's enploynent, the term -
nati on of such enploynent, and any acts or events
i nvol ving himand the Conpany or any Affiliate.

b. Enpl oyee represents that he has not:

(1) filed or joined any claim com
pl ai nt, charge, or lawsuit that is currently
pendi ng agai nst any Rel easee with any govern-
ment al agency, any court, or any other body;

(2) assigned to any other person or
entity any such claim conplaint, charge, or
| awsui t; or

(3) authorized any other person or
entity to assert any such claim conplaint,
charge, or lawsuit on his behalf.

C. Enpl oyee shall not:

(1) file or join any claim conplaint,
charge, or lawsuit against any Rel easee with
any governmental agency, any court, or any
ot her body;

(2) assign to any other person or en-
tity any such claim conplaint, charge, or
| awsui t; or

(3) authorize any other person or en-
tity to assert any such claim conplaint,
charge, or lawsuit on his behalf.

d. Enpl oyee wai ves:

(1) any claimfor damages incurred at
any tinme after the date of this Agreenent
because of the alleged continuing effects of
any alleged acts or om ssions involving any
Rel easee that occurred on or before the date
of this Agreenent; and

(2) any right to sue for nonetary or
injunctive relief against the alleged contin-
uing effects of past acts or om ssions occur-
ring before the date of this Agreenent.

8. Extent of Rel ease. Enpl oyee under st ands and
agrees that the rel ease and waiver set forth in para-
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graph 7 of this Agreenent extends to all rights and
clains of every nature and ki nd what soever, known or
unknown, suspected or unsuspected, past or present,

that existed before the execution of this Agreenent,
including, but not limted to, all rights and cl ai ns

i nvol ving race discrimnation, sex discrimnation, age
di scrimnation, or discrimnation against persons with
disabilities based upon Title VII of the federal Cvil
Ri ghts Act of 1964, as anended, (42 U.S.C 8§2000e et
seq.), the federal Age Discrimnation in Enploynent

Act, as anended, (29 U . S.C. 8621 et seq.) or the fed-
eral Americans with Disabilities Act (42 U S.C 812101
et seq.) or simlar state or local statutes, or other-
wise and all clains in tort or contract related to

Enpl oyee's enpl oynent or to any acts or om ssions of

t he Conpany invol ving Enpl oyee. THE RELEASE AND WAl VER
SET FORTH | N PARAGRAPH 8 OF THI S AGREEMENT OR OTHERW SE
IN THI' S AGREEMENT DO NOT RELEASE OR WAI VE ANY CLAI M
THAT MAY ARl SE AFTER THE DATE EMPLOYEE EXECUTES THI S
AGREEMENT OR ANY CLAI M FOR UNEMPLOYMENT COVPENSATI ON OR
WORKERS' COWPENSATI ON BENEFI TS.

The sections of the settlenent agreenent relating to the
ot her covenants and obligations to which M. D Am co agreed
provi ded:

9. Confidentiality of Term nation. Enmpl oyee
shal | keep strictly confidential and shall not dis-
close, directly or indirectly, to anyone, including,
but not limted to, past, present, and future enpl oyees
of the Company, any information concerning the settle-
ment or the facts or circunstances that led to the
term nation of enploynent and this Agreenent (“Term na-
tion Information”). Enployee shall also cause his
representatives, agents, and attorneys to keep strictly
confidential, and to agree with the Conpany:

a. not to disclose, directly or indirectly,
to anyone, including, but not limted to, past,
present, and future enpl oyees of the Conpany, any
Term nation I nformation; and

b. not to represent any past, present, or
future enpl oyee of the Conpany with respect to
term nation of enpl oynent by the Conpany.

The Enpl oyee retains the right to disclose the contents
of this Agreenent to the United States Internal Revenue




Service or any state taxing agency for the purpose of
supporting and defendi ng the Enpl oyee’ s incone tax
return or other tax return and further retains the
right to present it in any admnistrative or judicial
proceedi ng where it beconmes rel evant upon 10 days prior
witten notice to the Conpany of the Enployee’s inten-
tion to do so and an expl anation of the need for doing
so. In either case, Enployee, at Enpl oyee' s expense,
shal | take such steps as the Conpany requests to obtain
a confidentiality agreenent, protective order, or other
protection of the confidentiality of the contents of
this Agreenent.

* * * * * * *

17. | ndemmi ty. As a further material induce-
ment to the Conpany to enter into this Agreenent,
Enmpl oyee shall indemify and hold the Conpany and its
Affiliates harm ess from and agai nst any and all | oss,
costs, damages, or expenses, including, but not limted
to, attorneys’ fees, that the Conpany or its Affiliates
i ncur arising out of any breach of this Agreenent by
Enpl oyee or the fact that any representation Enpl oyee
makes in this Agreenent was fal se when nade.

The settl enent agreenent al so provided in pertinent part:

18. Non- Rel i ance. Enpl oyee represents and
acknow edges that in executing this Agreenent he does
not rely and has not relied upon any representation or
statenment by the Conpany or any of its Affiliates or
their attorneys not set forth in this Agreenent with
regard to the subject matter, basis, or effect of this
Agreenment or otherw se.

19. Entire Agreenent. Thi s Agreenent sets
forth the entire agreenent between Enpl oyee and the
Conpany on the subject matter of this Agreenent and
fully supersedes any and all prior agreenments or under-
st andi ngs between the Enpl oyee and the Conpany pertain-
ing to the subject matter of this Agreenent.

The Conpany issued to M. D Amico a Form W2 for 1994 with
respect to its purchase of the | eased autonobile and its transfer

of that autonobile to M. D Amco during that year (Form W2
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relating to the | eased autonobile). That Form W2 showed "WAges,
tips, other conp." of $23,255.77, "Federal incone tax withheld"
of $1,177.71, "Social security tax w thheld" of $1441.86, and
“Medi care tax withheld" of $337.21. The Conpany al so i ssued one
or nore Forns 1099 to M. D Amico for 1994. Those Forns 1099
showed additional incone totaling $73,518,2 which equal ed the sum
of the three paynents that the Conpany had made to and on behal f
of M. D Am co during that year under the settlenent agreenent
for (1) the nmental distress damages ($62, 616.45), (2) the cove-
nants of secrecy, the release, and the other covenants and
obl i gations ($10,000), and (3) the cost of providing nedical
benefits to him ($902). (W shall refer collectively to those
Forms 1099 as Fornms 1099 relating to the settlenent agreenent.)
Petitioners reported as inconme (1) on page 1, line 7 of the
joint Federal incone tax return that they filed for 1994 (1994
return) the anount of “Wages, tips, or other conp.” shown in the
Form W2 relating to the | eased autonpbile® and (2) on page 1
l[ine 21 of that return the total of the ampbunts of inconme shown

in the Forms 1099 relating to the settlenent agreenent. However,

2That total ambunt was rounded to the nearest doll ar.

3Petitioners rounded the anbunt shown in the Form W2
relating to the | eased autonobile as “Wages, tips, other conp.”
(i.e., $23,255.77) to the | owest and nearest dollar. For
conveni ence, we shall do the same when referring to the anmount of
i ncome shown in that form
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petitioners also clainmed on page 1, line 30 of their 1994 return
an adjustment to, i.e., a reduction of, income of $96,773. The
anount of that adjustnent equal ed the aggregate anount of inconme
shown in the FormW2 relating to the | eased autonobile and the
Forms 1099 relating to the settlenent agreenent that petitioners
reported in their 1994 return. Petitioners attached Form 8275,
Di sclosure Statenent, to their 1994 return with respect to the
adj ustnent to incone of $96,773 that they clained in that return.
That form stat ed:

VWH LE SALVATORE D AM CO WAS EMPLOYED BY PRO BAKERS

LIMTED HE SUFFERED A HEART ATTACK. AFTER HE HAD

RECOVERED AND RETURNED TO WORK, HI S EMPLOYMENT WAS

TERM NATED UNDER Cl RCUMSTANCES G VI NG RI SE TO THE

| NFERENCE THAT | T WAS BECAUSE OF H S HEART ATTACK.

SALVATORE D AM CO AND PRO BAKERS LI M TED ENTERED | NTO A

SETTLEMENT AGREEMENT, A COPY | S ATTACHED HERETO.  PRO

BAKERS LI M TED PAID HI M $96, 773. 29 OF THAT SETTLEMENT

IN 1994. THE I RS HAS DETERM NED THAT SUCH PAYMENT | S

NOT TAXABLE UNDER SECTI ON 104 (a)(2) OF THE CODE AND

REV RULE 93- 88

In the notice of deficiency issued to petitioners (notice),
respondent determ ned to reduce by $34, 157 the adjustnent to
i ncone of $96, 773 that petitioners clained in their 1994 return
“because it has not been established that any anount nore than
$62, 616 net the requirenents of Section 104". As a result, in
the notice respondent increased petitioners’ taxable incone for

1994 by $34, 157.
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OPI NI ON

Al t hough respondent determned in the notice to increase
petitioners’ inconme by $34, 157, respondent concedes in respon-
dent’s answering brief that $902 of that anmount, which was the
cost to the Conpany of providing nedical benefits to M. D Am co
under the settlenent agreenent, is to be excluded frompetition-
ers’ gross incone under section 106(a). Petitioners bear the
burden of show ng that respondent erred in determ ning that the
remai ni ng anount, i.e., $33,255, is to be included in their

taxabl e income for 1994. See Rule 142(a); Welch v. Helvering,

290 U. S. 111, 115 (1933).

The total amount of $33,255 that remains in dispute consists
of the following two conponents: (1) $10,000 that the Conpany
paid M. D Am co during 1994 in consideration for the covenants
of secrecy, the release, and the other covenants and obligations
to which M. D Am co agreed ($10,000 paynment) and (2) $23, 255
that the Conpany paid to purchase the | eased autonobile, the
ownership of which it transferred to M. D Am co pursuant to the

settl enent agreement ($23,255 paynment).* Petitioners rely on

“Petitioners advance as an alternative argunent for the
first tinme on brief that in the event that the Court were to hold
agai nst them under sec. 104(a), the fair market value of the
| eased aut onobil e, and not the anmount that the Conpany paid to
purchase it, should be used in determ ning the increase in
petitioners’ inconme for 1994 that is attributable to that
autonobile. In this regard, petitioners contend that the fair

(continued. . .)
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section 104(a) to support their position that both the $10, 000
paynment and the $23, 255 paynment (collectively, settlenment amounts
in dispute) are to be excluded fromtheir inconme for 1994.
According to petitioners, those anmbunts were paid to M. D Am co
to settle his clainms against the Conpany for his physical inju-
ries.

Section 61(a) provides the follow ng sweeping definition of

the term“gross incone”: “Except as otherw se provided in this
subtitle, gross income neans all inconme from whatever source
derived”. Not only is section 61(a) broad in its scope, see

Conm ssioner v. Schleier, 515 U. S. 323, 328 (1995), exclusions

fromgross incone nust be narrowWy construed, see id.; United

States v. Burke, 504 U.S. 229, 248 (1992).

Section 104(a)(2) on which petitioners rely provides that
gross i ncone does not include “the anmount of any damages received
(whether by suit or agreenent and whether as |unp sunms or as

periodi ¢ paynents) on account of personal injuries or sickness”.

4(C...continued)
mar ket val ue of the | eased autonobile is $12,000. W reject
petitioners’ alternative contention. First, that contention was
raised for the first tinme on brief, and respondent did not have
the opportunity to introduce evidence with respect to it.
Second, there is nothing in the record to support petitioners’
position on brief that the fair market value of the |eased
autonobile is $12,000. Third, on the record before us, we find
that it is the cost to the Conpany of purchasing the | eased
aut onobil e which is the benefit that M. D Am co received under
the settl enent agreenent and which we hold belowis to be
included in petitioners’ taxable inconme for 1994.
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The regul ati ons under section 104(a)(2) restate the statutory
| anguage of that section and further provide:

The term “damages received (whether by suit or agree-

ment)” nmeans an anount received (other than worknen’s

conpensation) through prosecution of a legal suit or

action based upon tort or tort type rights, or through

a settlenent agreenent entered into in lieu of such

prosecution. [Sec. 1.104-1(c), Inconme Tax Regs.]

Wher e damages are received pursuant to a settlenent agree-
ment, such as is the case here, the nature of the claimthat was
the actual basis for settlenment controls whether such danages are
to be excluded frominconme under section 104(a)(2). See United

States v. Burke, supra at 237. The crucial questionis “in lieu

of what was the settlenent anount pai d?” Bagley v. Conm Ssioner,

105 T.C. 396, 406 (1995), affd. 121 F.3d 393 (8th Cr. 1997).
The determ nation of the nature of the claimis factual. See

Robi nson v. Conmm ssioner, 102 T.C. 116, 127 (1994), affd. in

part, revd. in part, and remanded on another issue 70 F.3d 34

(5th CGr. 1995); Seay v. Comm ssioner, 58 T.C 32, 37 (1972).

Where there is a settlenment agreenent that is entered into in an
adversarial context, at armis length, and in good faith, that
determnation is usually nade by reference to such agreenent.

See Knuckles v. Comm ssioner, 349 F.2d 610, 613 (10th G r. 1965),

affg. T.C. Menp. 1964-33; Robinson v. Conm ssioner, supra. |If

the settl enment agreenent |acks express | anguage stating what the

settl enment anount was paid to settle, the intent of the payor is
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critical to that determ nati on. See Knuckl es v. Commi ssi oner,

supra; Agar v. Conmm ssioner, 290 F.2d 283, 284 (2d Cr. 1961),

affg. per curiamT.C Meno. 1960-21. Although the belief of the
payee is relevant to that inquiry, the character of the settle-
ment paynment hinges ultimately on the dom nant reason of the

payor in making that paynment. See Agar v. Conm Ssioner, supra at

284; Fono v. Conmm ssioner, 79 T.C. 680, 694 (1982), affd. w thout

publ i shed opinion 749 F.2d 37 (9th Cr. 1984).
The Supreme Court recently sunmari zed the requirenents of
section 104(a)(2) as follows:

In sum the plain |language of § 104(a)(2), the
text of the applicable regulation, and our decision in
Bur ke establish two i ndependent requirenments that a
t axpayer nust neet before a recovery may be excl uded
under 8§ 104(a)(2). First, the taxpayer nust denon-
strate that the underlying cause of action giving rise
to the recovery is “based upon tort or tort type
rights”; and second, the taxpayer nust show that the
damages were received “on account of personal injuries
or sickness.” [Conm ssioner v. Schleier, supra at 336-
337.]

Each of the requirenents that nust be satisfied in order to
qualify the settlenment anmounts in dispute for exclusion from
i ncome under section 104(a)(2) involves two inquiries that are
simlar. The dual inquiries under the first requirenment are
whether M. D Ami co’s underlying clai mwas based on tort or tort
type rights and, if it was, whether the underlying claimgave
rise to the paynent by the Conpany of the settlenment amounts in

di spute. The dual inquiries under the second requirenent are
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whether M. D Amco’'s alleged injuries were personal in nature
and, if so, whether the settlenent anmounts in dispute were
recei ved on account of those injuries.

We turn first to the $10,000 paynment which the Conpany nade
to M. D Am co under the settl enment agreenent for the covenants
of secrecy, the release, and the other covenants and obligations
to which M. D Amco agreed. On the present record, we find that
petitioners have failed to show what portion of the $10, 000
paynment was made for the covenants of secrecy, what portion was
paid for the rel ease, and what portion was paid for the other
covenants and obligations.?®

Assum ng arguendo that petitioners had established what
portion of the $10,000 paynment was attributable to the covenants
of secrecy, any such portion was paid by the Conpany to M.

D Amico for his covenant, as set forth in section 5 of the
settl enment agreenent, not to divulge any trade secrets and
simlar confidential matters that he | earned as an enpl oyee of
the Conpany. On the record before us, we find that petitioners

have failed to establish that any such portion was paid on

SAccording to petitioners’ 1994 return, the Conpany
refl ected the $10, 000 paynent, as well as certain other paynents
totaling $73,518, that the Conpany nmade to and on behal f of M.
D Am co pursuant to the settlenment agreenent in one or nore Forns
1099 relating to the settlenent agreenent that it issued to him
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account of a tort or tort type claimby M. D Am co all eging
personal injuries or sickness.

Mor eover, assum ng arguendo that petitioners had established
what portion of the $10,000 paynent was attributable to the
rel ease, on the instant record, we find that they have failed to
show t hat any such portion was paid on account of a tort or tort
type claimby M. D Amco alleging personal injuries or sickness.
In this regard, we do not attribute any particular weight to the
general | anguage in section 8 of the settlenent agreenent, which
appears to be boilerplate, releasing the Conpany from any and al
clainms including, but not limted to, tort clains.®

Finally, assum ng arguendo that petitioners had shown what

portion of the $10,000 paynent was attri butable to the other

6Sec. 8 of the settlenment agreenent provides that the
rel ease extends

to all rights and clainms of every nature and kind

what soever, known or unknown, suspected or unsuspect ed,
past or present, that existed before the execution of
this Agreenent, including, but not limted to, al
rights and clains involving race discrimnation, sex

di scrimnation, age discrimnation, or discrimnation
agai nst persons with disabilities based upon Title VII
of the federal GCvil R ghts Act of 1964, as anended,
(42 U.S. C. 82000e et seq.), the federal Age

D scrimnation in Enploynent Act, as anended, (29

U S C 8621 et seq.) or the federal Anmericans with
Disabilities Act (42 U.S.C. 812101 et seq.) or simlar
state or local statutes, or otherwse and all clains in
tort or contract related to Enpl oyee’'s enploynent or to
any acts or om ssions of the Conpany invol ving

Enmpl oyee.
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covenants and obligations to which M. D Am co agreed,’ on the
record before us, we find that petitioners have failed to estab-
lish that any such portion was paid by the Conpany on account of
atort or tort type claimby M. D Am co alleging personal
injuries or sickness.

We turn now to the $23, 255 paynent that, pursuant to the
settl enment agreenent, the Conpany nade to purchase the | eased
aut onobil e, the ownership of which it transferred to M. D Am co.
On the instant record, we find that petitioners have failed to
establish that the $23, 255 paynent was made by the Conpany on
account of a tort or tort type claimby M. D Am co all eging
personal injuries or sickness. 1In fact, the record shows that
t he Conpany consi dered the $23, 255 paynent to be wage type

conpensation to M. D Am co, which it reflected in the Form W2

‘Under sec. 9 of the settlenment agreenment, M. D Anmco
agreed to keep strictly confidential and not to disclose any
i nformati on concerning the settlenent or the facts and
circunstances that led to his termnation of enploynent by the
Conpany and the settlenent agreenent, except for disclosure of
the settlenent agreenent to the Internal Revenue Service or any
state taxing agency for the purpose of supporting and defending
M. D Amco’ s tax position and/or in any adm nistrative or
judicial proceeding where it becane rel evant.

Under sec. 17 of the settlenent agreenent, M. D Am co
agreed, as a further material inducenent to the Conpany to enter
into the settlenent agreenent, to indemify and hold the Conpany
and its affiliates harnm ess from and agai nst any and all | oss,
cost, damages, or expenses that they incurred arising out of a
breach of the settlenent agreenent or the fact that any
representation made by M. D Amco in the settl enment agreenent
was fal se when nade
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relating to the | eased autonobile that it issued to him

Based upon our exam nation of the entire record before us,
we find that petitioners have failed to satisfy the requirenents
necessary under section 104(a)(2) for exclusion of the settlenent
amounts in dispute fromtheir gross incone.® W further find on
that record that petitioners have failed to carry their burden of
showi ng error in respondent’s determ nation, as nodified on brief
in petitioners’ favor, that they nust include the settlenent
amounts in dispute (i.e., $33,255) in their taxable incone for
1994,

To reflect the foregoing and the concession of respondent on
brief,

Deci sion will be

entered under Rul e 155.

8% have considered all of the specific contentions and
argunents of petitioners relating to the settlenent anounts in
di spute that are not discussed herein, and we find themto be
W thout nmerit and/or irrelevant.



